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United States Court of Appeals for the 

District of Columbia 

I 

— 

No. 6641. I 

i 

Norman R. Hamilton, Receiver &c., Appellant, 

vs. 

I 

Ida L. Bergling. j 

: i 

— 

a Supreme Court of the District of Columbia. 

At Law. 

No. 84501. | 

I 

Norman R. Hamilton, Receiver of Seventh Street Savings 

Bank, Plaintiff, j 

vs. I 

Ida L. Bergling, Defendant. I 

United States of America, | 

District of Columbia , ss: \ 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, ill said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the aboive-en- 
titled cause, to wit: I 

7 i 

1 In the Supreme Court of the District of Colombia, 

Holding a Law Court. | 

i 

Law. No. 84501. | 

i 

Norman R. Hamilton, Receiver of Seventh Street Sajvings 

Bank, Plaintiff, 

i 

vs. i 

i 

Ida L. Bergling, Defendant. 

i 

Declaration. j 

Filed September 12, 1934. j 

Count I. j 

The plaintiff, Norman R. Hamilton, the duly appointed, 
qualified and acting Receiver of the Seventh Street Savings 

1—6641a 
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Bank, a corporation, having been appointed as such on De¬ 
cember 21, 1933, by the Comptroller of the Currency of 
the United States pursuant to law, by his attorneys Angus 
W. McLean and Charles E. Wainwright, sues the defend¬ 
ant Ida L. Bergling, for that: The Seventh Street Savings 
Bank is a banking corporation organized under the laws of 
the State of West Virginia. The articles of incorporation 
of said banking corporation were dated July 1, 1912, and 
were granted July 2, 1912, and by said articles of incorpo¬ 
ration it was provided that the said banking corporation 
should have a principal place of business at 1316 Seventh 
Street, Northwest, in the City of Washington, District of 
Columbia, in order to carry on and conduct a general com¬ 
mercial, discount, deposit and savings bank business in the 
District of Columbia and elsewhere, consistent with the 
laws of the United States so far as applicable to said bank, 
and consistent With the laws of the State of West Virginia, 
as appears from a true copy of said articles of incorpora¬ 
tion attached hereto and made a part hereof marked Ex¬ 
hibit “A”; that thereafter said banking corporation estab¬ 
lished, and continuously maintained a banking house lo¬ 
cated within the City of Washington, District of Columbia, 
where commercial and savings deposits were re- 
2 ceived and where a general banking business was 
conducted, and no other banking house was estab¬ 
lished or maintained, and no other banking business was 
conducted by said banking corporation within or outside of 
the District of Columbia; that said bank, its officers and 
shareholders, and the business conducted by them, thereby 
became subject to the jurisdiction and authority of the 
Comptroller of the Currency to take possession of said 
banking corporation, under authority of law hereinafter 
referred to, when, in his opinion, it became necessary to 
take possession of said bank for the reasons, and in the 
manner and to the same extent, as are provided in the laws 
of the United States with respect to national banks. That 
on March 6,1933, the President of the United States issued 
a proclamation declaring a bank holiday and suspending 
all banking transactions, and on March 9, 1933, said bank 
holiday was continued, and after said March 6, 1933, no 
state banks doing business in the District of Columbia were 
permitted to reopen unless licensed by the Comptroller of 
the Currency; that the Seventh Street Savings Bank was 
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not licensed to open, and on March 14, 1933, the 
ler of the Currency, acting pursuant to the provisions of 
the “Bank Conservation Act’’, appointed a Conservator 
for said bank, having determined that it was necessary so 
to do in order to conserve its assets, who acted! as such 
until December 21, 1933, at which time the Comptroller de¬ 
termined that said bank was insolvent, and unabl'p to pay 
its legal debts and obligations, and determined jit to be 
necessary to take possession of said bank and close up its 
affairs and did take possession thereof and on December 
21, 1933, the said Comptroller of the Currency appointed 
plaintiff herein as Receiver thereof, and thereupon plain¬ 
tiff duly qualified, and since that time plaintiff hhs been, 
and is now, acting in performance of his duties. That on 
said December 21, 1933, and at all times hereinafter men¬ 
tioned, the said Seventh Street Savings Bank had! a paid- 
up capital of One Hundred Thousand Dollars ($lj00,000), 
consisting of One Thousand (1000) shares of a p^r value 
of One Hundred Dollars ($100) per share; that on ^aid De¬ 
cember 21, 1933, the defendant Ida M. Bergling owhed and 
held twenty (20) shares of the capital stock of said bank, 
of a par value of One Hundred Dollars ($100) peij share; 
that this action is brought by the plaintiff, Xorfnan R. 
Hamilton as Receiver of the Seventh Street Saving^ Bank, 
to recover of and from the defendant the payment of an 
assessment against her as the owner and liojlder of 
3 said twenty (20) shares of capital stock of sai^i bank, 
levied as hereinafter set forth on account of jthe lia¬ 
bility for the debts of said bank imposed upon the! share¬ 
holders thereof as hereinafter stated; that on December 
21, 1933, the date of the appointment of plaintiff |as Re¬ 
ceiver as aforesaid, the laws of the District of Cojlumbia 
(Title 5, Section 298, Code of the District of Columbia, 
1929) contained a provision which, as amended and now in 
force, provides as follows: 

i 

“Banking institutions to be under supervision of (Comp¬ 
troller of Currency.—All savings banks or saving^ com¬ 
panies, or trust companies, or other banking institutions, 
organized under authority of any act of Congress] to do 
business in the District of Columbia, or organized fj>v vir¬ 
tue of the laws of any of the States of this Union, and hav¬ 
ing an office or banking house located within the District 
of Columbia where deposits or savings are received^ shall 

2—6641a | 





4 


NORMAN E. HAMILTON VS. IDA L. BERGLING. 


be, and are hereby, required to make to the Comptroller 
of the Currency and to publish all the reports which 
national banking associations are required to make and 
publish under the provisions of sections 5211, 5-12, and 
5213 of the Revised Statutes of the United States, and shall 
be subject to the same penalties for failure to make such 
reports as are therein provided, which penalties may be 
collected by suit before the supreme court of the District of 
Columbia. And the Comptroller shall have power, when in 
his opinion it is necessary, to take possession of any such 
bank or company, for the reasons and in the manner and to 
the same extent as are provided in the laws of the United 
States with respect to national banks: Provided, however, 
That banking institutions having offices or banking houses 
in foreign countries as well as in the District of Columbia 
shall only be required to make and publish the reports pro¬ 
vided for in this section semiannually: And provided fur¬ 
ther , That all publications authorized or required by said 
section 5211 of the Revised Statutes of the United States, 
and all other publications authorized or required by exist¬ 
ing law to be made in the District of Columbia, shall be 
printed in two or more daily newspapers of general circula¬ 
tion, published in the city of Washington, one of which 
shall be a morning newspaper.”; 

that on said January 18, 1934, the Act of December 23, 
1913, (Sec. 64, Title *12, U. S. C. A.) provided as follows: 

“Individual liability of shareholders; transfer of shares. 
The stockholders of every national banking association 
shall be held individually responsible for all contracts, 
debts, and engagements of such association, each to the 
amount of his stock therein, at the par value thereof in ad¬ 
dition to the amount invested in such stock. The stock¬ 
holders in anv national banking association who shall have 
transferred their shares or registered the transfer thereof 
within sixtv davs next before the date or the failure of such 

•» w 

association to meet its obligations, or with knowledge of 
such impending failure, shall be liable to the same extent as 
if thev had made no such transfer, to the extent that the 
subsequent transferee fails to meet such liability; 
4 but this provision shall not be construed to affect in 
anv wav anv recourse which such shareholders 

« •> V 
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I 

might otherwise have against those in whose names such 
shares are registered at the time of such failure*j; 

I 

i 

that by reason thereof and by reason of the conducting of 
a business of banking in the District of Columbia with the 
knowledge thereof, the shareholders of the Seventh Street 
Savings Bank became subject to the jurisdiction and author¬ 
ity of the Comptroller of the Currency, and to the same 
liabilities and responsibilities as are imposed by law upon 
the holders and owners of shares of the capital stock of 
national banks; that on July 5, 1934, the Comptroller of 
the Currency determined that in order to pay the'debts of 
said bank, it was necessary to enforce the individual lia¬ 
bility of the shareholders of the Seventh Street Savings 
Bank and made an assessment and requisition u^on said 
shareholders for One Hundred Thousand Dollars ($100,000) 
to be paid by them on or before August 13,1934, said amount 
constituting an assessment of One Hundred ]j>er cent 
(100%) of the par value of the shares of the capital stock 
of said bank, and directed plaintiff, as Receiver of said 
bank, to take all necessary proceedings, by suit dr other¬ 
wise, to enforce to that extent the said individual [liability 
of the said shareholders; that plaintiff has made jdemand 
upon each and every one of the shareholders of the Seventh 
Street Savings Bank for the payment of a sum equ^l to the 
par value of each and every share of the capital ^tock of 
said banking corporation held or owned by them,', respec¬ 
tively, at the time of the bank’s failure, all of which appears 
from a true copy of said assessment and said demand upon 
said shareholders, attached hereto, and made a part hereof 
marked “Exhibit B”; that the assessment levied] on the 
defendant, Ida L. Bergling, as the holder and o^vner of 
twenty (20) shares of the capital stock of said banking cor¬ 
poration, amounts to Two Thousand Dollars ($2000|, which 
amount became due and payable on August 13,1934, j but the 
same was not and has not, nor has any part thereof, been 
paid by said defendant or by any one on her behalf, 
although payment has been demanded. 

j 

5 Wherefore, plaintiff claims judgment frbm and 

against the defendant, Ida L. Bergling, in the j sum of 
Two Thousand Dollars ($2000), together with interest 
thereon at the rate of six per cent (6%) per annuih from 
August 13, 1934, until paid, besides cost of this suit]. 
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Count II. 

The plaintiff, Norman R. Hamilton, the duly appointed, 
qualified and acting Receiver of the Seventh Street Savings 
Bank, a corporation, having been appointed as such on De¬ 
cember 21, 1933, by the Comptroller of the Currency of the 
United States pursuant to law, by his attorneys Angus W. 
McLean and Charles E. Wainwright, sues the defendant 
Ida L. Bergling, for that: The Seventh Street Savings Bank 
is a banking corporation organized under the laws of the 
State of West Virginia. The articles of incorporation of 
said banking corporation were dated July 1, 1912, and were 
granted July 2, 1912, and by said articles of incorporation 
it was provided that the said banking corporation should 
have a principal place of business at 1316 Seventh Street, 
Northwest, in the City of Washington, District of Columbia, 
in order to carrv on and conduct a general commercial, 
discount, deposit and savings bank business in the District 
of Columbia and elsewhere, consistent with the laws of the 
United States so far as applicable to said bank, and consis¬ 
tent with the laws of the State of West Virginia, as appears 
from a true copy of said articles of incorporation attached 
hereto and made a part hereof marked Exhibit “A”; that 
thereafter said banking corporation established, and con¬ 
tinuously maintained a banking house located within the 
City of Washington, District of Columbia, where commer¬ 
cial and savings deposits were received and where a gen¬ 
eral banking business was conducted, and no other banking 
house was established or maintained, and no other banking 
business was conducted by said banking corporation within 
or outside of the District of Columbia; that said bank, its 
officers and shareholders, and the business conducted by 
them, thereby became subject to the jurisdiction and 
authority of the Comptroller of the Currency to take pos¬ 
session of said banking corporation, when, in his opinion, 
it became necessary to take possession of said bank 
6 for the reasons, and in the manner and to the same 
extent, as are provided in the laws of the United 
States with respect to national banks. That on March 6, 
1933, the President of the United States issued a proclama¬ 
tion declaring a bank holiday and suspending all banking 
transactions, aqd on March 9, 1933, said bank holiday was 
continued, and after said March 6, 1933, no state banks 
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doing business in the District of Columbia were permitted 
to reopen unless licensed by the Comptroller of] the Cur¬ 
rency; that the Seventh Street Savings Bank whs not li¬ 
censed to open, and on March 14, 1933, the Comptroller of 
the Currency, acting pursuant to the provision's of the 
‘ 4 Bank Conservation Act”, appointed a Conservator for 
said bank, having determined that it was necessar^ to do so 
in order to conserve its assets, who acted as such (until De¬ 
cember 21,1933, at which time the Comptroller determined 
that said bank was insolvent, and unable to pay its legal 
debts and obligations, and determined it to be necessary to 
take possession of said bank and close up its affairs and did 
take possession thereof and on December 21, 1933, the said 
Comptroller of the Currency appointed plaintiff tjerein as 
Receiver thereof, and thereupon plaintiff duly qualified, and 
since that time plaintiff has been, and is now, acting in per¬ 
formance of his duties. That on said December £1, 1933, 
and at all times hereinafter mentioned, the said (Seventh 
Street Savings Bank had a paid-up capital of One fiundred 
Thousand Dollars ($100,000.00), consisting of One Thou¬ 
sand (1000) shares of a par value of One Hundred Dollars 
($100.00) per share; that on said December 21, 1^33, the 
defendant Ida M. Bergling owned and held tweritv (20) 
shares of the capital stock of said bank, of a par yalue of 
One Hundred Dollars ($100.00) per share; that thijs action 
is brought by the plaintiff, Norman R. Hamilton! as Re¬ 
ceiver of the Seventh Street Savings Bank, to recover of 
and from the defendant the payment of an assessment 
against her as the owner and holder of said twenjty (20) 
shares of the capital stock of said bank, levied as herein¬ 
after set forth on account of the liability for the debts of 
said bank imposed on the shareholders thereof as (herein¬ 
after stated; that Article 11, Section 6 of the Constitution 
of the State of West Virginia, adopted in 1872 provides as 
follows: | 

i 

7 “The legislature may provide, by a general bank¬ 

ing law, for the creation and organization of banks 
of issue and circulation, but the stockholders of ankr bank 
hereafter authorized by the laws of this state, whether of 
issue, deposit or discount, shall be personally liable! to the 
creditors thereof, over and above the amount of sto^k held 
by them respectively to an amount equal to their respective 
shares so held, for all its liabilities accruing while they are 
such stockholders.” 
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that Section 3138 of the 1932 Code of Laws of the State of 
West Virginia provides as follows: 

“Liability of Stockholders.—Each stockholder of anv 
— •> 

banking institution, organized under the laws of this State, 
in addition to the liability imposed upon him as a stock¬ 
holder of a corporation under the provisions of article one 
of this chapter, shall be liable to the creditors of the bank¬ 
ing institution, on obligations accruing while he is a share¬ 
holder, to an amount equal to the par value of the shares of 
stock held bv him; and no sale or transfer of the shares of 
stock made bv anv such stockholder, after the liability of 
the banking institution originated or accrued, shall relieve 
the stockholder from the liability imposed by this section. 
Any proceeding in equity to enforce the liability of stock¬ 
holders imposed by this section may be prosecuted severally 
against any one stockholder or jointly against any number 
of stockholders.” 

(1913, C. 21; Code 1923, C. 54; Section 78a (3); 1929 
C. 23, Section 9; C. 31, article 4, section 16, Offi¬ 
cial Code of West Virginia, 1931.) 

that by reason thereof and by reason of the conducting of 
a business of banking in the District of Columbia with the 
knowledge thereof, and by reason of the further fact that 
during the period in which defendant was the owner and 
holder of said stock obligations accrued in excess of the 
amount of the capital stock of said bank, which said obliga¬ 
tions are unpaid, the shareholders of the Seventh Street 
Savings Bank became subject to the jurisdiction and author¬ 
ity of the Comptroller of the Currency, and to the same lia¬ 
bilities and responsibilities as are imposed by law upon the 
holders and owners of shares of the capital stock of na¬ 
tional banks; that on July 5, 1934, the Comptroller of the 
Currency determined that in order to pay the debts of said 
bank, it was necessary to enforce the individual liability of 
the shareholders of the Seventh Street Savings Bank and 
made an assessment and requisition upon said shareholders 
for One Hundred Thousand Dollars ($100,000.00) to be 
paid by them on or before August 13, 1934, said amount 
constituting an assessment of One Hundred per cent 
8 (100%) of the par value of the shares of the capital 

stock of said bank, and directed plaintiff, as Receiver 
of said bank, to take all necessary proceedings, by suit or 
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otherwise, to enforce to that extent the said individual lia¬ 
bility of the said shareholders; that plaintiff has} made de¬ 
mand upon each and every one of the shareholders of the 
Seventh Street Savings Bank for the payment bf a sum 
equal to the par value of each and every share of tjhe capital 
stock of said banking corporation held or owned j by them, 
respectively, at the time of the bank’s failure, all| of which 
appears from a true copy of said assessment and said de¬ 
mand upon said shareholders, attached hereto, ^nd made 
a part hereof marked ‘ 4 Exhibit B”; that the assessment 
levied on the defendant, Ida L. Bergling, as the holder and 
owner of twenty (20) shares of the capital stoclfc: of said 
banking corporation, amounts to Two Thousanc} Dollars 
($2,000.00), which amount became due and payable on 
August 13, 1934, but the same was not and has notj nor has 
any part thereof, been paid by said defendant of by any 
one on her behalf, although payment has been demanded. 

I 

Wherefore, plaintiff claims judgment from and against 
the defendant, Ida L. Bergling, in the sum of T\yo Thou¬ 
sand Dollars ($2,000.00), together with interest thpreon at 
the rate of six per cent (6%) per annum from August 13, 
1934, until paid, besides costs of this suit. I 

ANGUS W. McLEAN, i 

CHARLES WAINWRIGHT, 

Attorneys for Norman R. Hamilto\i, 
Receiver, Seventh Street Savings \Bank. 

i 

| 

9 Certificate for Certified Copy. j 


Treasury Department, 

Office of the Comptroller of the Currency, ss: ] 

! 

Under the provisions of Section 884 of the Revised Stat¬ 
utes of the United States, I, E. H. Gough, Actingj Comp¬ 
troller of the Currency, do hereby certify that the paper 
hereto attached is a true and complete photostat bopy of 
the original Certificate of Incorporation of Seventli Street 
Savings Bank, Washington, I). C., and the whole of such 
original on file and of record in this office. j 

In testimony whereof, I have hereunto subscribed my 
name and caused my seal of office to be affixed tb these 
presents at the Treasury Department, in the City of! Wash- 
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ington and District of Columbia, this 27th dav of August, 
A. D. 1934. 


[Seal of the Comptroller of the Currency, Currency 
Bureau, Treasury Department.] 

E. H. GOUGH, 

Acting Comptroller of the Currency. 


S. 

H. 


10 Certificate of Incorporation. 

State of West Virginia. 

Seventh Street Savings Bank. 

I, Stuart F. Reed, Secretary of the State of West Vir¬ 
ginia, hereby certify that an agreement duly acknowledged 
and accompanied by the proper affidavits has been this day 
delivered to me, which agreement is in the words and fig¬ 
ures following; 

I. The undersigned agree to become a corporation by the 
name of, Seventh Street Savings Bank. 

II. The principal place of business of said corporation 
shall be located at No. 1316 Seventh Street, N. W., in the 
City of Washington, District of Columbia; later it will be 
moved in its permanent quarters of said street and City; 
there will be no chief works at present, but, if later, it will 
be at above address. 

III. The objects and purposes for which this corporation 
is formed are as follows; 

To carry on and conduct a general commercial, discount, 
deposit and savings bank business in the District of Co¬ 
lumbia, and elsewhere, consistent with the laws of the 
United States so far as applicable thereto to these banks, 
and consistent with the laws of the State of West Virginia; 
also all such incidental powers as may be necessary to carry 
on the business of banking by discounting promissory notes, 
negotiating drafts, bills of exchange, and other evidences 
of indebtedness, receiving deposits, buying and selling ex¬ 
change, bank notes, bullion or coin and by loaning money 
on personal or other security, and personal and real prop¬ 
erty; purchase, hold, sell, use and dispose of personal and 
real estate, consistent with the laws of the State of West 
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Virginia, and in fact do each and everything pjroper and 
permitted to be done by banks of discount, deposit and sav¬ 
ings under the laws of said State. j 

IV. The amount of the total authorized Capitajl Stock of 
said corporation shall be Fifty Thousand Dolldrs, ($50,- 
000.00) (subject to be increased from time to tilde, in such 
manner and proceedings as the laws may direcjt;) which 

pf the par 
uthorized 


shall be divided into (500) Five Hundred Shares 
value of One Hundred Dollars, each.; of which a 
capital stock the amount of Fifty Thousand Dollars, has 
been subscribed, and the amount of Thirty Thousand ($30,- 
000.00) Dollars, has been paid. j 

V. The names and post office addresses of the ihcorpora- 
tors and number of shares of stock subscribed by leach, are 

as follows: ! 

>to. 


shares 

common 

Names. 1*. O. Address. sto|ck. Total. 

Somerset R. Waters... 1219 Mass. Ave. X. W., Wash., D. C. 100 100 

August H. Plugge.1310 Thirteenth, N. W., “ 100 100 

Harry Kaufman.1252 Columbia Rd. N. W„ “ 1({)0 100 

Charles W. Fairfax.. .1622 21st X. W., “ 150 150 

Charles S. Skreve, Jr... 1543 Sth St., X. W., “ ^O 50 

i 

VI. This corporation is to continue perpetually] 


Given under our hands this 1st day of July, A. jD., 1912. 

SOMERSET R. WATERS. 
AUGUST H. PLUGGE.I 
HARRY KAUFMAN. I 
CHARLES W. FAIRFAX. 
CHARLES S. SHREV^, Je. 

Wherefore the corporators named in said agreement and 
who have signed the same and their successors and assigns 
are hereby declared to be from this date perpetually a cor¬ 
poration by the name and for the purposes set forth in said 
agreement; Given under my hand and the great j seal of 
the said State at the City of Charleston, this second). day of 
July, Nineteen Hundred and Twelve. | 

‘ [seal.] STUART F. REED, 

Secretary of State. 

i 

11 Agreement for Incorporation. I 

I. The undersigned agree to become a corporation by 
the name of, Seventh Street Savings Bank. 
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II. The principal place of business of said corporation 
shall be located at Xo. 1316 Seventh Street, X. W., in the 
City of "Washington, District of Columbia, and later it will 
be moved to its permanent permanent quarters on said 
street and Citv. 

III. The objects and purposes for which this corporation 
is formed are as follows; To carry on and conduct a general 
commercial, discount, deposit and Savings Bank business, 
in the District of Columbia and elsewhere, consistent with 
the laws of the United States so far as applicable thereto 
to these banks, and with the laws of the State of West Vir¬ 
ginia, also all such incidental powers as may be necessary 
to carry on the? business of Banking by discounting promis¬ 
sory notes, negotiating drafts, bills of exchange, and other 
evidence of indebtedness receiving deposits, buying and sell¬ 
ing exchange, bank notes, bullion or coin, and by loaning 
money on personal or other security and personal and real 
property, purchase, hold, sell, use and dispose of personal 
and real estate consistent with the laws of said State of 
West Virginia; and in fact do each and everything proper 
and permitted to be done by banks of discount deposit and 
savings under the laws of said State. 

IV. The amount of authorized capital stock of said cor¬ 
poration shall be Fifty Thousand Dollars ($50,000.00) sub¬ 
ject to be increased from time to time in such manner and 
proceedings as the laws may direct, which shall be divided 
into five hundred shares of the par value of One Hundred 
Dollars each; of which authorized capital stock the amount 
of Fifty Thousand Dollars ($50,000.00) has been sub¬ 
scribed; and the amount of Thirty Thousand ($30,000.00) 
has been paid in. 

Onlv one class of stock. 

* 


V. The names and addresses of the incorporators and the 
number of shares for each are as follows; 


Somerset R. Waters... 

...1219 Mass. Ave. X. W., Wash., D. C. 

Shares 

100 

August H. Plugge..-- 

...1310 13th St. X. W., “ _ 

100 

Harry Kaufman. 

.. .1252 Columbia Road, “ - 

100 

Charles W. Fairfax... 

.. .1622 21st St.. X. W., *• - 

150 

Charles S. Shreve, Jr... 

.. .1543 Sth St. X. W., “ - 

50 
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VI. This corporation is to be perpetual. 

Given under our hands this 1st dav of Julv, A\ D., 1912. 

SOMERSET R. WAITERS. 
AUGUST H. PLUGdxE. 
HARRY KAUFMAN. 

CHAS. W. FAIRFAk. 

CHAS. S. SHREVE,|Jr. 

i 

District of Columbia, to wit: j 

I, John D. Howard, a Notary public, in and foij the Dis¬ 
trict aforesaid hereby certify that Somerset R.| Waters, 
August II. Plunge, Harry Kaufman, Charles W.| Fairfax 
and Charles S. Shreve, Jr., whose names are signed to the 
foregoing instrument bearing date on the 1st day of July, 
1912, this day personally appeared before me in my said 
county and seyerally acknowledged their signatures to the 
same. And I further certify that Harry Kauftnan and 
Somerset R. Waters, two of the corporators nanntd in the 
said agreement made oath before me that the! amount 
therein stated to have been paid on the capital has been in 
good faith paid in for the purposes and business of the in¬ 
tended corporation, without any intention or understand¬ 
ing that the same shall be withdrawn therefrom before the 
expiration or dissolution of this corporation. 

Given under mv hand and official seal this 1st dav of 
July, 1912. * | 

[notarial seal. ] JOHN D. HOWAEt), 

Notary Public ,j D. C. 

I 

12 File No. 2708. | 

i 

Assessment Upon Shareholders. | 

Treasury Department, | 

Office of the Comptroller of the Currencyj 

In the Matter of Seventh Street Savings Bank, Washing¬ 
ton, District of Columbia. 

Washington, D. C., July 5,i 1934. 
To all whom it mav concern: 

! 

Whereas, it appears to my satisfaction that in carder to 
pay the debts of the “Seventh Street Savings B^nk,” a 
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corporation doing business in the District of Columbia, now 
in Receivership, it is necessary to enforce the individual 
liability of the stockholders therefor to the extent herein¬ 
after mentioned, as prescribed by law. 

Now, therefore, by virtue of the authority vested in me 
by law, I do hereby make an assessment and requisition 
upon the shareholders of the said * 4 Seventh Street Savings 
Bank,” for One Hundred Thousand ($100,000.00) Dollars, 
to be paid by them on or before the thirteenth day of Au¬ 
gust, 1934, and I hereby make demand upon each and every 
one of them for the par value of each and every share of 
the capital stock of said corporation held or owned by them, 
respectively, at the time of its failure; and I hereby direct 
Norman R. Hamilton, the Receiver heretofore appointed, 
to take all necessary proceedings, by suit or otherwise, to 
enforce to that extent the said individual liabilitv of the 

mt 

said shareholders. 

In witness whereof I have hereto set mv hand and caused 

* 

my seal of office to be affixed to these presents, at the City 
of Washington, in the District of Columbia, this fifth day 
of Julv, A. D. 1934. 

[seal.] J. F. T. O’CONNOR, 

I Comptroller of the Currency. 

13 Office of Receiver Seventh Street Savings Bank, 
Washington, District of Columbia. 

, Washington, D. C., July 9,1934. 

You will please take notice That the Comptroller of the 
Currency has, on July 5, 1934, levied an assessment upon 
the shareholders of “Seventh Street Savings Bank,” Wash¬ 
ington, District of Columbia, on the par value of each and 
every share, payable at the office of the Receiver, on or 
before August 13, 1934. 

The Receiver is, however, authorized by the Comptroller 
to grant an extension, without interest, to shareholders who 
pay 25 per centum of the assessment on or before that date, 
and who will give a written obligation, satisfactorily guar¬ 
anteed, to pay 25 per centum additional on or before Sep¬ 
tember 13, 1934, 25 per centum additional on or before Oc¬ 
tober 13, 1934, and the remaining 25 per centum on or 
before November 13, 1934. 

Deferred payments will bear interest at the legal rate in 
the District of Columbia, except that the interest may be 
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abated in the case of any shareholder who pays ojne fourth 
of his assessment on or before August 13, 1934, j and who 
pays the remaining installments on or before thq dates at 
which they mature under the terms of this extension. 

You are therefore requested to pay the assessment on 
the — shares of stock standing in your name in aqcordance 
with the foregoing order and this notice. Youi 1 prompt 
compliance will be of great benefit to creditors of this trust 
and advance materially its liquidation. 

Receiver, Seventh Street Savings Barth, 

1406 G Street N. W'., Washington J D. C. 

To-. | 

Note. —Make all checks payable to Norman R. HJamilton, 
Receiver. j 

I 

Amount of Assessment $—. 


14 Demurrer to Plaintiff f s Declaration. j 

I 

Filed February 27, 1935. j 


The defendant, Ida L. Bergling, by her attorneys, E. 
Hilton Jackson and William E. Richardson, says tlhat the 
plaintiff’s declaration, and each count thereof, is bad in 
substance. 

E. HILTON JACKSON^ 

WM. E. RICHARDSON, 
Attorneys for Defendant. 


Memorandum. \ 

j 

Among the questions of law which will be presented on 
the hearing of the foregoing Demurrer, are the following: 

As to Count I of Declaration: j 

That the First Count of plaintiff’s declaration is based 
wholly upon the erroneous assumption that the liability 
imposed by law upon the stockholders of National [banks 
was imposed upon the stockholders of the Seventh (Street 
Savings Bank, by the fact that said Bank conducted a | bank¬ 
ing business wfithin the District of Columbia, whereas in 
fact, the liability of said stockholders is not governed tor af- 
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fected by the laws relating to the liability of stockholders 
of National banks. 

As to Count II of said Declaration: 

1. That the laws of West Virginia imposing a liability 
upon stockholders in banks incorporated in that State, im¬ 
posed such liability only in respect to liabilities of the 
institution incurred during the period of time such shares 
of stock were owned bv the defendant; that it is necessarv 
for the plaintiff to allege the duration of the period of 
such stock ownership by the defendant during which time 
such liabilities are claimed to have accrued, and the fact 
and extent of deficiencv for which it is claimed the de- 
fendant is liable. 

15 2. That the defendant’s liability, if any, is one 

existing solelv bv virtue of the laws of the State of 
West Virginia, and does not extend to alleged liabilities 
created by ultra vires acts of the banking institution; that 
this Court takes judicial notice of the fact that by Act of 
the State Legislature of February 28, 1929 (Ch. 23, Sec. 
5), all banking institutions incorporated under the laws of 
the State of West Virginia, were prohibited from trans¬ 
acting any banking business at any place other than the 
principal office of the corporation within the State of West 
Virginia; that it appears from the allegations of the Dec¬ 
laration that the alleged assessment of the Comptroller of 
the Currency upon the stockholders of this Bank, includ¬ 
ing the defendant, was inclusive of the period from Febru¬ 
ary 28, 1929, until the date of the assessment; and that 
the defendant is not responsible for the amount of said 
assessment, and said declaration does not inform this de¬ 
fendant as to what, if any, liabilities are claimed to have 
been incurred during such period as would justify a claim 
against her. 

3. That under the laws of the State of West Virginia, af¬ 
fecting the liability of stockholders and banks organized 
thereunder, except in the case specifically provided therein 
of a suit for the collection of stock liability instituted by 
the State Superintendent of Banking, no liability exists ex¬ 
cept that liability of an equitable nature, apportionable 
among the several holders of stock in an amount ascertain¬ 
able only in an action wherein the several owners are joined 
and the amount fixed and determined. 
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4. That the liability imposed upon stockholders of 
banks, by the laws of West Virginia, is secondary and 
not ascertainable except in a proceeding wherein each in¬ 
dividual stockholder has a right to a hearing in re- 

16 spect to the deficiency in assets, for which hie may be 
liable, and the determination by the Comptroller of 

the extent of liability in the manner provided ujnder the 
National Banking Laws, and as it occurred in thb present 
case, is irrelevant and immaterial. | 

5. That it appears from the declaration that thb assess¬ 
ment made by the Comptroller, which is alleged ijo be the 
basis of the action, was made upon the stockholders of rec¬ 
ord at the time said assessment was levied withoujt regard 
to (a) the length of time during which said parties assessed 
had owned said stock and the obligations of prior owners 
to pay liabilities accruing during their terms of ownership, 
(b) without regard to the fact that during a period com¬ 
mencing March 1, 1929, and extending to the timd of said 
assessment, the transaction of banking business in ithe Dis¬ 
trict of Columbia was prohibited to said bank by ihe laws 
of the State of West Virginia, and no liabilities thejrebv in¬ 
curred were chargeable to its stockholders in ascertaining 
their constitutional liability. 

6. That it does not appear from said declaration that 
said corporation chartered as alleged, was ever authorized 
to engage in banking by the issuance of a certificate! or per¬ 
mit to that effect by the Superintendent of Banks after its 
organization had been completed, as required bv West Vir¬ 
ginia Acts of 1901, Ch. 83; 1905, Ch. 45; 1907, Ch. 79; 1913, 
Ch. 21; Code, 1923, Ch. 54, Sec. 78a (2); 1929, Ch. £3, Sec. 
2; Code, 1932, Sec. 3127. 

E. HILTON JACKSON, 

WM. E. RICHARDSON, j 

Attorneys for Defendant. 

17 Supreme Court of the District of Columbia^ 

Wednesday, April 3, J1935. 

Session resumed pursuant to adjournment, Hojn Jen¬ 
nings Bailey, Justice, presiding. | 


Upon consideration of the demurrer filed herein, | to the 
declaration, it is ordered that said demurrer be, apd the 



18 


XOEM AX R. HAMILTOX VS. IDA L. BERGLIXG. 


same is hereby overruled, without prejudice to raise the 
same questions later, with leave to plead within thirty days 
hereof. 

To the foregoing order the defendant by her attorneys 
of record notes an exception which is duly allowed. 

Defendant's Pleas. 

Filed August 7, 1935. 

• •••••• 

The defendant, for plea to the plaintiff’s declaration and 
to each count thereof states that she denies liability for 
the sum claimed in the plaintiff’s declaration, or any part 
thereof, upon the following grounds: 

That by the provisions of the Constitution and Laws of 
the State of West Virginia, this defendant is only liable as 
a stockholder of said Bank for the debts and liabilities which 
accrued during the period of her ownership of said stock; 
that by an Act of February 28, 1929, regulating all banking 
institutions incorporated under the Laws of the State of 
West Virginia, it was enacted that no banking institution 
theretofore or thereafter incorporated under the pro¬ 
visions of said Laws should thereafter transact any bank¬ 
ing business except at its principal office in the State of 
West Virginia; and this defendant says that she acquired 
her shares of stock, referred to in the declaration, and be¬ 
came a stockholder in said Bank, after February 28, 
18 1929, and was not a stockholder prior to said date 

and is only chargeable with liability for debts and 
liabilities which accrued and were properly incurred 
after she became the owner of said stock; that the 
said Seventh I Street Savings Bank, notwithstanding the 
provisions of said Act of February 28, 1929, con¬ 
tinued to transact a banking business in the Dis¬ 
trict of Columbia, and did not transact any banking 
business or incur anv liabilitv or debts other than those 
incurred in transacting said business in the District of 
Columbia; that the said business was therefore ultra vires 
and not such a liability or indebtedness as can be made 
the subject of an assessment against the stockholders of 
said Bank, including the defendant herein. This defend¬ 
ant has no liability for any debts or liabilities of said in¬ 
stitution accruing while she owned said stock. 
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2. And for further plea to said declaration,' this de¬ 
fendant states that the only liabilities incurred by a stock¬ 
holder under the Laws of the State of West Virginia are 
for debts and liabilities incurred while the particular 
stockholder owns the shares of stock in respect of jwhich an 
assessment is made; this defendant denies that the Comp¬ 
troller of the Currency made an assessment upon the stock¬ 
holders of said Bank, or upon her, for the debts dr liabili¬ 
ties incurred or accrued while they or she, respectively, 
owned the shares of stock in said Bank, but on] the con¬ 
trary, this defendant states that the said Comptroller made 
a purported assessment upon the stockholders of record of 
said Bank, as of the date it was closed, without rbgard to 
the matter of the proper accrual of said liabilities and 
without having before him the information with respect to 
the date of the accrual of said liabilities or thej various 
periods during which said stock was owned by the! persons 
attempted to be assessed, and this defendant therefore 
states that said purported assessment, set [forth in 
19 the said declaration, was void and of no effect. 

3. And for further plea to said declaration, this 
defendant states that there were no debts or liabilities of 
said Seventh Street Savings Bank which accrue^ during 
the period of her stock ownership, and she denies that she 
is liable for any assessment or claim by reasonj of her 
ownership of the shares of stock in said Bank. | 

4. And for further plea to said declaration, this defend¬ 
ant states that by virtue of the Constitution of tl^e State 
of West Virginia, she is entitled to a judicial hearing upon 
the fact of her liability and the extent thereof in [respect 
of the shares of stock owned by her in the Seventh Street 
Savings Bank; that the Laws of the State of W^st Vir¬ 
ginia and the provisions of its Constitution, as cohstrued 
by its Courts, require such a hearing prior to the ''assess¬ 
ment or collection of a stock assessment, except in tpe case 
specially provided in said Laws of a receiver appointed by 
the State Superintendent of Banking, in which ca^e said 
Laws require an accounting and review and resettlement 
of the amount collected by a proceeding in a cqurt of 
equity; that under the provisions of said Constitution and 
the Laws of said State, the receiver appointed by the 
Comptroller of the Currency has no authority to collect 
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an assessment, except upon a hearing and adjudication of 
the amount to be so collected. 

E. HILTON JACKSON, 

1 WM. E. RICHARDSON, 

Attorneys for Defendant. 

20 Plaintiff's Demurrer to Defendant's Pleas. 

Filed August 7,1935. 

• •••••• 

The plaintiff, by his attorneys Brice Clagett and Charles 
E. Wainwright, says that defendant’s pleas to plaintiff’s 
declaration, and to each count thereof, are bad in substance. 

Note. 

The points intended to be argued in connection with the 
above demurrer are as follows : 

1. A liability exists on the part of the shareholders to pay 
the assessment. 

2. By doing business in the District of Columbia the 
shareholders of the Seventh Street Savings Bank subjected 
themselves to assessment liability. 

3. The liability of the shareholders of the Seventh Street 
Savings Bank arises from the Code of Laws of the District 
of Columbia and the laws of the State of West Virginia. 

A. Creation of the liability 

B. Character and extent of liability 

C. Enforcement of liability. 

4. The doing of business in the District of Columbia was 
not ultra vires this banking corporation, as alleged in de¬ 
fendant’s first plea. 

5. Defendant shareholder is not entitled to an apportion¬ 

ment of liability among present and past share- 

21 holders as is alleged in defendant’s second plea. 

6. It jis not necessary for plaintiff to show the 
period of defendant’s ownership of the stock, or the amount 
of liability incurred by the bank and accrued during such 
stock ownership, as alleged in defendant’s second plea. 

7. The allegations of defendant’s second plea constitute a 
collateral attack on the legality of the assessment levied by 
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the Comptroller, which is not authorized or permitted by 
law. 

8. There is no merit in defendant’s contention that lia¬ 

bility of the shareholder is limited to the amount of the lia¬ 
bility incurred by the bank during ownership of ^he stock 
as alleged in defendant’s third plea. | 

9. There is no merit in defendant’s contention that she is 
entitled to a judicial determination of the extent of her lia¬ 
bility in respect to the shares of stock owned by her, prior 
to collection of the assessment in this action, as a'lleged in 
defendant’s fourth plea. 

10. Defendant’s liability under the laws of the j state of 

West Virginia is primary and not secondary, and c^n be en¬ 
forced by the plaintiff receiver in this action, regardless of 
the procedure for collection outlined by the laws of the state 
of West Virginia. i 

11. The Comptroller’s determination in this instance of 
the necessity for the assessment is final, and can not be 
questioned by reason of any of the matters set forth in 
defendant’s pleas. 

12. Plaintiff’s action is properly at law, and it is not 
necessary to resort to an equity proceeding for the purpose 
of apportioning liabilities among present and prior share¬ 
holders. 

13. And for other and further reasons apparent jon face 
of the record. 

BRICE CLAGETT, 

CHARLES E. WAINWRIGHlJ, 

Attorneys for Plaintiff. 

22 Supreme Court of the District of Columbia. 

i 

Tuesday, October 1,|1935. 

i 

Bv order of Chief Justice Alfred A. Wheat and Associ- 

i 

ate Justices, James M. Proctor, Joseph W. Cox and (Peyton 
Gordon, of the Supreme Court of the District of Co}umbia, 
these Divisions are opened by proclamation of the 'United 
States Marshal, pursuant to rule of Court. 

I 

###**# *! 

! 

Upon consideration of the demurrer hied herein,(to the 
declaration, it is ordered that said demurrer be, atid the 
same is hereby sustained as to the first count of the d^clara- 


22 


NORMAN R. HAMILTON VS. IDA L. BERGLING. 


lion and overruled as to the second count of the declaration. 
And thereupon, the pleas of the defendant are to stand as to 
the second count of the declaration. Further, upon con¬ 
sideration of the demurrer filed herein, to defendant’s pleas, 
it is ordered that said demurrer be, and the same is hereby 
sustained. 



Stipulation. 


BAILEY, 

Justice. 


Filed October 8, 1935. 


• • • • • 




It is hereby stipulated by and between Counsel for the 
Parties in this cause that defendant’s pleas to both counts 
of plaintiff’s declaration shall be considered as pleas to the 
second count only of said declaration. 

BRICE CLAGETT, 

CHARLES E. WAINWRIGHT, 

Attorneys for Plaintiff. 

E. HILTON JACKSON, 

WM. E. RICHARDSON, 

Attorneys for Defendant. 

24 Defendant’s Amended Pleas. 

Filed October 8, 1935. 

• •••••• 


This defendant, without waiving and expressly excepting 
to the order of the Court sustaining a demurrer to her 
original pleas, files this further amended plea: 

(5) And for further plea to said declaration, this defend¬ 
ant denies that the Comptroller of the Treasury, as alleged 
in the second count of the plaintiff’s declaration, or at any 
other time or place or in any other manner, made an assess¬ 
ment upon the defendant as a shareholder of the Seventh 
Street Savings Bank of anv liabilitv for or on account of 
liabilities accruing during the period she was such stock¬ 
holder. 

! E. HILTON JACKSON, 

i WM. E. RICHARDSON, 

i Attorneys for Defendant . 


I 
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25 Plaintiff’s Demurrer to Defendant’s Amended 

Pleas . 

Filed October 8, 1935. j 

i 

##**#•# 

i 

The plaintiff, by his attorneys Brice Clagett and! Charles 
E. Wainwright, says that the defendant’s amended!pleas to 
the second count of plaintiff’s declaration are bacj in sub¬ 
stance. j 

Note. 

i 

The points intended to be argued in connection with the 
above demurrer are as follows: 

i 

1. The so-called “amended pleas” are not in fact an 
amendment to pleas heretofore filed by the defendant, but 
constitute a separate and distinct fifth plea not Ifiled in 
accordance with the rules of this court. 

2. The allegations of defendant’s fifth amended plea 
constitute a collateral attack on the legality of the‘assess¬ 
ment levied by the Comptroller, which is not permitted or 
authorized by law. 

3. There is no denial in said plea of the fact of tne levy 

by the Comptroller of the Currency of an assessment upon 
all shareholders, or that demand was made upon defendant 
as a shareholder for payment of the assessment as! in the 
declaration set forth. | 

4. The allegations of defendant’s fifth amende^ plea 
constitute a conclusion of law. 

5. The plea does not deny and therefore admits the de¬ 
termination by the Comptroller of the necessity fpr the 
assessment, the levy thereof on July 5 against all theishare- 
holders, the giving notice thereof, and the direction of the 
receiver to sue to enforce the assessment. These! facts 

without more create the liability and bind the de- 

26 fendant. | 

6. And for other and further reasons apparent 
on the face of the record. 

BRICE CLAGETT, 

CHARLES E. WAINWRIGHT, j 

Attorneys for Plaintiff. 

Service accepted this 8th day of Oct., 1935. j 

E. HILTON JACKSON, j 

Of Counsel for D’f’t. 
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Supreme Court of the District of Columbia. 

Wednesday, November 6, 1935. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

#**#**# 

Upon consideration of the demurrer hied herein, to the 
amended pleas, it is ordered that said demurrer be, and the 
same is hereby overruled. 

To the foregoing order an exception is duly noted and 
allowed. 

27 Order of Court of Appeals Allowing Special Appeal. 

Filed January 29, 1936. 

Court of Appeals of the District of Columbia. 
January Term, 1936. 

No. 2543, Original. 

Law. S4,501. 

Norman R. Hamilton, Receiver, Seventh Street Savings 

Bank, Petitioner, 

vs. 

Ida L. Ber-ling. 

On consideration of the petition for allowance of a spe¬ 
cial appeal in the above entitled cause from the order of the 
Supreme Court of the District of Columbia entered therein 
on the 6th day of November, 1935, by Mr. Justice Jen¬ 
nings Bailey. 

It is ordered that said petition be and the same is hereby 
granted and a special appeal allowed as prayed. 

Per Mr. Chief Justice MARTIN. 

January 27, 1936. 

A true Copv. Test: 

HENRY W. HODGES, 

Clerk, of the United States Court of 
! Appeals for the District of Columbia. 


[seal.] 
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28 Assignment of Errors. j 

Filed January 31, 1936. I 

#***#*# 

, I 

The plaintiff, Norman R. Hamilton, Received of the 
Seventh Street Savings Bank, by his attorneys, Brice 
Clagett and Charles E. Wainwright, assigns errojr by the 
Court in the above-entitled cause as follows: ! 

I 

1. In overruling plaintiff’s demurrer to defendant’s 
amended pleas by its order dated November 6, 193o. 

2. In failing to sustain plaintiff’s demurrer to defend¬ 
ant’s amended pleas for one or more of the several grounds 
in said demurrer assigned, the failure of the Couitt to fol¬ 
low said several grounds being made a part of thi^ assign¬ 
ment as if specifically herein set forth. 

3. In failing to hold that the matters set forth in de¬ 
fendant’s amended pleas constituted a collateral attack on 
the assessment levied by the Comptroller of the Currency. 

4. In holding in effect that defendant stockholder was 

entitled to an apportionment of assessment liability among 
past stockholders according to the amount of bank liabili¬ 
ties accruing during their respective periods of stock 
ownership. I 

5. In holding in effect that it was necessarv to i have a 
prior judicial determination of the amount of liabilities 
accruing during the period of ownership of the sfock by 

defendant, and the pro rata amount due from her, 

29 before recovery could be had. • j 

6. In holding in effect that the Constitution and 
laws of West Virginia create a form of stock assessment 
liability limited to the debts of the bank incurred while de¬ 
fendant owned her stock, which alleged limited liability 
alone was enforceable by plaintiff Receiver in the district 
of Columbia. 

7. In holding in effect that an issue of fact was presented 
as to whether the Comptroller levied the assessment with 
respect to debts of the bank accruing while defendant was 
a stockholder, as to which issue defendant was entitled to 
a trial. j 

S. In failing to hold that defendant is liable for the 100% 
assessment levied by the Comptroller, under the Constitu¬ 
tion and laws of West Virginia and under the District of 
Columbia Code, without a prior judicial determination of 
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the bank’s insolvency, of when the debts of the bank ac¬ 
crued, or of the pro rata amount due from the defendant. 

9. In holding in effect that defendant was entitled to a 
judicial determination of the extent of her liability in re¬ 
spect to shares of stock owned by her, prior to collection 
of the assessment in this action. 

10. And for other and further reasons apparent of rec¬ 
ord. 

BRICE CLAGETT, 

I CHARLES E. WAINWRIGHT, 

, Attorneys for Plaintiff. 

Service of copy of foregoing assignment of errors is 
herebv acknowledged this 30th dav of Januarv, 193G. 

E. HILTON JACKSON, 

WM. E. RICHARDSON, 
i Attorneys for Defendant. 

30 , Designation of Record. 

Filed January 31, 1936. 

******* 

Comes now Norman R. Hamilton, Receiver of the Seventh 
Street Savings Bank, the appellant in the above entitled 
cause, and designates the parts of the record which he de¬ 
sires to have included in the transcript, and requests the 
Clerk of the Court to include the following in said tran¬ 
script of record: 

1. Declaration (with attached exhibits). 

2. Defendant’s demurrer to declaration with memoran¬ 
dum of points to be urged. 

3. Memorandum of Justice Bailey dated April 3, 1935, 
overruling demurrer to declaration without prejudice to 
raising same questions later. 

4. Defendant’s pleas. 

5. Plaintiff’s demurrer to defendant’s pleas with memo¬ 
randum of points to be urged. 

6. Stipulation of counsel filed October 8, 1935. 

7. Memorandum of Justice Bailey dated October 1, 1935, 
sustaining defendant’s demurrer as to first count and over¬ 
ruling as to second count, and sustaining demurrer of 
plaintiff to defendant’s pleas. 

8. Defendant’s amended pleas. 

9. Plaintiff’s demurrer to amended pleas with memoran¬ 
dum of points to be urged. 
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10. Memorandum of Justice Bailey dated November 6, 
1935, overruling plaintiff’s demurrer to defendant’s 
amended pleas. 

31 11. Order of United States Court of Appeals for 

the District of Columbia allowing special appeal. 

12. Assignment of errors. i 

13. This designation. 

BRICE CLAGETT, 

CHARLES E. W AIN WRIGHT, 

Attorneys for Plaintiff. 

i 

Service of copy of foregoing designation of record is 
lierebv acknowledged this 29th dav of January, 1986. 

E. HILTON JACKSON] 

WM. E. RICHARDSO>f, 
Attorneys for Defendant. 


32 Supreme Court of the District of Columbia.! 

United States of America, 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 31, both inclusive, to be| a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 84501 at Law, wherein Norjnan R. 
Hamilton, Receiver of Seventh Street Savings Bank is 
Plaintiff and Ida L. Bergling is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my naijne and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of February, 1936. 

[Seal Supreme Court of the District of Columbii.] 

FRANK E. CUNNINGHAM,! 

Clerk, 

By CHAS. B. COFLIN, I 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6641. Norman R. Hamilton, Receiver, &c., appellant, 
vs. Ida L. Bergling. United States Court of Appeals for 
the District of Columbia. Filed Feb. 11, 1936. Henlrv W. 
Hodges, Clerk. 
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No. 6641 


Special Calendar I 
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Norman R. Hamilton, Receiver of Seventh Str|eet. 

Savings Bank, Appellant , | 

v. | 

i 

Ida L. Bergling. i 


BRIEF FOR APPELLANTS 


STATEMENT OF FACTS 

i 

| 

This suit was commenced by the plaintiff belowi as 
tlie duly appointed, qualified and acting Receiver of ithe 
Seventh Street Savings Bank, appointed as such by fhe 
Comptroller of the Currency, for the purpose of recov¬ 
ering from the defendant the sum of $2,000.00, With 
interest and costs, which amount was claimed to be due 
by reason of a 100 per cent assessment levied by {he 
Comptroller of the Currency on July 5, 1934, against 
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the stockholders of the bank. The declaration alleges 
(R. 2) that the Seventh Street Savings Bank was a 
banking corporation organized under the laws of the 
State of West Virginia, with its principal place of busi¬ 


ness in the District of Columbia: that the bank was in¬ 
corporated in 1912, for the purpose of conducting a 
general commercial, discount, deposit and savings bank 
business in the District of Columbia, with principal 
offices and place of business at 131(5 Seventh Street, 
Northwest, in the City of Washington; that after its 
incorporation the bank maintained its only banking 
house and conducted its banking business exclusivelv 
and solely in the District of Columbia (R. 2, 6); that 
on March 6, 1933, by virtue of the President’s procla¬ 
mation declaring a bank holiday, this bank was not 
licensed to open (R. 3, 7), and on March 14, 1933, the 
Comptroller of the Currency appointed a Conservator 
for the bank, having determined officially that such 


course was necessary to conserve its assets (R. 3, 7); 
that the Conservator acted as such until December 21, 
1933, at which time the Comptroller of the Currency 
determined that the bank was insolvent and unable to 
pay its debts and obligations, and appointed the plain¬ 
tiff below gs Receiver of the bank (R. 3, 7); that at the 
time of the appointment of the Receiver, the Seventh 
Street Savings Bank had a paid-up capital of $100,000.00 
consisting of 1000 shares of a par value of $100.00 per 
share, and that on said date the defendant owned and 
held 20 shares of the capital stock of said bank of the 
par value aforesaid, all of which stock was subject to 
an assessment in case of insolvency of the bank (R. 3); 
that on July 5, 1934, the Comptroller, having deter¬ 
mined the necessity therefor, levied a 100 per cent as¬ 
sessment on the capital stock of said bank, and that 
thereafter plaintiff demanded payment of this assess- 


I 


ment from the defendant, which payment was nbt made 
for which reason the defendant is liable for thejamount 
of said assessment in the sum of $2,000.00 (R. p, 9) by 
reason of unpaid debts and liabilities of the Ijank in¬ 
curred while she was the owner and holder 'of said 
stock, in an amount in excess of the bank’s capital 
(R. S). 

The declaration was in two counts, and both j counts 
contain allegations similar to those above set! forth. 

i 

However, the theory upon which the liability |of the 
defendant was predicated was different in the two 
counts, since under the first count the liability was 
predicated on Title 5, Section 298 of the Code of the 
District of Columbia (1929) (Sec. 713, 1924 Cod<£), and 
Section 64, Title 12, U. S. C. A. (See. 5151, U. S.j R. S., 
as amended) and pertinent laws of the United 'States 
relating to national banks (R. 3-4) (Appendix 2p, 21), 
while the liability under the second count was predi¬ 
cated upon the Constitution and laws of the Stfite of 
West Virginia (R. 7-8) (Appendix 19). j 

To both counts of the declaration in this actibn de¬ 
fendant filed a demurrer (R. 15-17) which, on jargu- 
ment, was overruled (R. 17-18) as to both counts,! with¬ 
out prejudice to raising the same questions aft^r the 
decision might be rendered in the case of Hamillon v. 
Offutt, et al, which case was then pending for decision 
in this Court, and in which suit the right to recover 
was based on the same grounds as those relied on the 
first count of the declaration in the instant case. ! Jus¬ 
tice Bailey overruled the demurrer, as above stated, 
without prejudice to raising the same questions ljater, 
by reason of the fact that this Court had handed down 
a decision in Harper v. Moran, 76 Fed. (2) 980, ^hile 
the decision in the case of Hamilton v. Offutt had not 
yet been announced. j 
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Subsequently the defendant filed four pleas to both 
counts of plaintiff’s declaration (R. 18-20) and, al¬ 
though overlapping in many particulars, they alleged 
in substance as follows: 

1. That under the provisions of the Constitution 
and laws of the State of West Virginia the defend¬ 
ant stockholder became liable only for such debts 
and liabilities as accrued during the period of own¬ 
ership of the stock; and that since the debts and 
liabilities were not incurred as a result of a bank¬ 
ing business conducted within the State of West 
Virginia, the transacting of business in the Dis¬ 
trict of Columbia being ultra vires, the liabilities 
were not such as would subject the stockholder to 
an assessment (R. 18); 

2. That the Comptroller of the Currency levied 
an assessment on the stockholders without having 
before him the information with respect of the time 
of accrual of the liability, and the various periods 
during which the stock was owned by the persons 
to be assessed (R. 19); 

3. That no debts or liabilities of the bank ac¬ 
crued during the period of the ownership of the 
stock by the defendant (R. 19); 

4. That under the Constitution of the State of 
West Virginia the defendant stockholder is en¬ 
titled to a judicial hearing upon the facts of liabil¬ 
ity, and the extent thereof, prior to the levying of 
the assessment or the collection thereof, except 
where the assessment is being enforced bv a Re- 
ceiver appointed by the State Superintendent of 
Banks; and that under the Constitution and laws 
of the State of West Virginia the Receiver ap¬ 
pointed by the Comptroller of the Currency had no 
authority to collect the assessment except after 
hearing and adjudication of the amount to be col¬ 
lected (R. 19). 
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To the above four pleas the plaintiff belojw filed a 
demurrer (R. 20) and after hearing before Judge 
Bailey the demurrer was sustained as to all f<j)ur pleas 
(R. 22). At the same time the Court re-ope|ned con¬ 
sideration of the demurrer previously filed b^ the de¬ 
fendant as to both counts of the declaration and sus- 
tained the demurrer as to the first count thereof by 
reason of the fact that a decision had been handed down 

i 

by this Court in the case of Hamilton v. Offutt ,178 Fed. 
(2) 835. The defendant’s demurrer, howevjer, was 
overruled as to the second count of the declaration 
(R. 22). 

Thereupon defendant filed an amended firth plea 
(R. 22) in which she denied that the Comptroller of the 
Currency levied an assessment upon her as a| share¬ 
holder by reason of any liability that accruedj during 
the period of her stock ownership. This amended plea 
set forth the same defense to the liability as had been 
contained in the previous first, second and third pleas, 
to which, as above stated, a demurrer had already been 
sustained. Plaintiff filed a demurrer to this amended 
fifth plea (R. 23), and at the hearing the defendant 
contended that a single issue was presented; gamely, 
that the Comptroller of the Currency must l^vy an 
assessment under the laws of West Virginia, cijeating 
the liabilitv, and that defendant was entitled to a trial 
on the issue of whether debts and liabilities had ac¬ 
crued during the period of defendant’s ownership of 
the stock. Upon hearing the Court overruled plain¬ 
tiff’s demurrer as to the amended fifth plea (IjL 24) 
which had the effect of holding that an issue of fact 
was presented upon the question of whether debt’s and 
liabilities of the bank accrued during the period bf de¬ 
fendant’s stock ownership, as to which the defendant 
was entitled to a trial. I 
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Thereafter, the plaintiff filed a petition for the allow¬ 
ance of a special appeal, for the purpose of reviewing 
the order of the Court below dated November 6, 1935, 
overruling plaintiff’s demurrer to defendant’s 
amended fifth pica, which petition was allowed by an 
order of this Court dated January 27, 1936 (R. 24). 
This brief is filed in pursuance of such appeal. 

ASSIGNMENT OF ERRORS 

The following grounds are assigned as errors bv the 
Court below: 

1. In overruling plaintiff’s demurrer to defendant’s 
amended pleas by its order dated November 6, 1935. 

2. In failing to sustain plaintiff's demurrer to de¬ 
fendant’s amended pleas for one or more of the several 
grounds in said demurrer assigned, the failure of the 
Court to follow said several grounds being made a part 
of this assignment as if specifically herein set forth. 

3. In failing to hold that the matters set forth in de¬ 
fendant’s amended pleas constituted a collateral attack 
on the assessment levied by the Comptroller of the 
Currencv. 

4. In holding in effect that defendant stockholder was 
entitled to an apportionment of assessment liability 
among past < stockholders according to the amount of 
bank liabilities accruing during their respective periods 
of stock ownership. 

5. In holding in effect that it was necessary to have 
a prior judicial determination of the amount of liabili¬ 
ties accruing during the period of ownership of the 
stock by defendant, and the pro rata amount due from 
her, before recoverv could be had. 

6. In holding in effect that the Constitution and laws 
of West Virginia create a form of stock assessment 


liability limited to the debts of the bank incurred while 
defendant owned her stock, which alleged limited lia¬ 
bility alone was enforceable bv plaintiff Receiver in 
the District of Columbia. i 

7. In holding in effect that an issue of fact jwas pre¬ 

sented as to whether the Comptroller levied the assess¬ 
ment with respect to debts of the bank accruing while 
defendant was a stockholder, as to which issue! defend¬ 
ant was entitled to a trial. j 

8. In failing to hold that defendant is liablej for the 

100 per cent assessment levied by the Comptroller, 
under the Constitution and laws of West Virginia and 
under the District of Columbia Code, without ja prior 
judicial determination of the bank’s insolvency, of 
when the debts of the bank accrued, or of the pjro rata 
amount due from the defendant. j 

9. In holding in effect that defendant was entjitled to 

a judicial determination of the extent of her liability in 
respect to shares of stock owned by her, priorjto col¬ 
lection of the assessment in this action. ! 


QUESTIONS INVOLVED 

The following questions are involved in this appeal: 

1. Was it necessary for the receiver to prove that the 
debts and liabilities of the bank, on account of which 
the stock assessment was levied, accrued during the 
period of stock ownership, before enforcing the pssess- 


ment liability against the stockholder? 

2. Is the provision contained in the Constitution and 
laws of the State of West Virginia that stockholders 
in state banking corporations shall be liable jin an 
amount over and above and equal to their shares! “for 
all its liabilities accruing while they are such stock¬ 
holders,” a matter of procedure, or a limitation on the 
quantum of liability, and substantive? | 
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(a) Are stockholders prior in ownership neces¬ 
sary parties to this suit ? 

(b) Is the liability imposed under West Vir¬ 
ginia law limited to debts and liabilities of the bank 
accruing during stock ownership, or does that pro¬ 
vision refer merely to rights of stockholders among 
themselves ? 


3. Is a shareholder in a West Virginia banking cor¬ 
poration, organized for the purpose of doing, and 
thereafter doing business exclusively in the District of 
Columbia, entitled to an apportionment of assessment 
liability among previous stockholders according to the 
debts and liabilities of the bank accruing during their 
respective periods of stock ownership, in a proceeding 
brought in the District of Columbia to enforce assess¬ 
ment liability of stockholders of such bank? 

4. Is a stockholder of a West Virginia banking cor¬ 
poration, organized for the purpose of doing, and 
thereafter doing business exclusively in the District of 
Columbia, entitled to a prior judicial determination of 
the amount of debts and liabilities of that bank accru¬ 
ing during the period of stock ownership, and the pro 
rata amount due thereon, before the receiver can re¬ 
cover the assessment in this action ? 

5. Did the various defenses set up by the defendant 
below amount to a collateral attack on the stock assess¬ 
ment levied by the Comptroller of the Currency ? 


ARGUMENT 

1. A Liability Exists on the Part of the Shareholders of 
the Seventh Street Savings Bank 
to Pay the Assessment. 

The liability of the shareholders of the Seventh 
Street Savings Bank arises out of Article 2, Section G 
of the Constitution of the State of West Virginia 


I 
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adopted in 1872 (Appendix 19), and Section! 3138 of 
the 1932 Code Laws of the State of West (Virginia 
(Appendix 19), Section 298, Title 5 of the j District 
of Columbia Code, 1929 (Sec. 713,1924 Code), (Appen- 
dix 20), Sec. 64, Title 12 U. S. C. (See. (5151 as 
amended) (Appendix 21), and applicable provisions 
of Federal law relating to the liquidation of insolvent 
national banks. ! 

In Hamilton v. Offutt, 78 Fed. (2) 735, (64 App. D. 
C. 385) this Court said, at page 737, in commenting 
on its previous decisions: I 

l 

“The effect of these two cases is to hqld that 
wherever the double liability of a stockholder is 
created by charter or the law of the state of incor¬ 
poration, and the corporation engages in business 
in the District of Columbia, the liability ijnay be 
enforced in the District by a receiver appointed by 
the Comptroller, in a suit against the stockholder. ’ ’ 

The liability of the shareholders also arises jout of 
the fact that this bank was created for the purpose of 
doing business in the District of Columbia, and con¬ 
ducted its banking business exclusively in the District 
of Columbia. j 

The bank was formed in the State of West Virginia 
for the sole purpose of conducting a banking business 
in the District of Columbia and from its organization 
to the time of its insolvency it operated exclusively in 
the District of Columbia. This fact, coupled witjh the 
fact that the Constitution and laws of the State of jWest 
Virginia create a double liability on shareholders in 
state banking corporations, subjects the shareholders 
of the Seventh Street Savings Bank to double liability. 
Pinney v. Nelson, 183 L T . S. 144; Lyons v. Bank of] Dis¬ 
count, 154 Fed. 391; Washington Loan and Trust Com¬ 
pany v. Allman, Receiver, 70 Fed. (2) 282; Harper v. 


i 
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Moran, 76 Fed. (2) 980; Hamilton v. Offutt, 78 Fed. 
(2) 735. 

2. Nature of the Liability of Shareholders in West Vir¬ 
ginia Banking Corporation. 

(a) Under the decisions of the State of West Vir¬ 
ginia the liability created exists against the share¬ 
holders as principals and not as sureties ( Dunn v. Bank 
of Union, 82 S. E. 758, citing Hobart v. Johnson, 8 Fed. 
493). 

(b) The right to collect the double assessment 
against the shareholders of insolvent rational banks in 
the State of West Virginia is not a penalty, but grows 
out of contract. ( Pyles v. Carney, 101 S. E. 174; Law- 
head v. Davis, 163 S. E. 629; Laichead v. Garloiv, 171 
S. E. 250; Lawhead v. Board of Trustees, 176 S. E. 
860). 

(c) The double liability of the shareholders is an 
asset in the hands of the Receiver to be administered 
for the benefit of the creditors. ( Benedum v. First 
Citizens Bank, 78 S. E. 656; Clark, Trustee v. Bank of 
Union, 78 S. E. 785; Dunn v. Bank of Union, 82 S. E. 
758). 

(d) State procedure for enforcement of stockhold¬ 
ers’ liability in the State of West Virginia and the 
steps incident thereto, are very similar to those pro¬ 
vided bv the laws of the United States with reference 

to insolvent national banks. The liability created bv 

• » 

the Constitution and laws of the state is an asset accru¬ 
ing to the benefit of creditors which may be asserted 
bv the Receiver or bv the Trustee of the bank. Clark 

mJ i * 

v. Bank of Union, supra; Pyles v. Carney, supra. 

The determination by the Banking Commissioner 

that the bank is insolvent is conclusive and mav not be 

* 
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questioned by a stockholder in a suit by the statutory 
receiver of the bank to enforce double liability (fabler 
v. Higginbotham , 156 S. E. 751; Lawhead v. Dav\is, 163 

S. E. 629). 5 

From the above it is apparent that a double assess¬ 
ment liability exists on the part of stockholders in! West 
Virginia banking corporations, and this fact, cojupled 
with the further fact that the bank was created f<pr the 
purpose of doing* business in the District of Colombia 
and did its banking business exclusively here, makes 
the stockholders liable for the debts, liabilities ancj obli¬ 
gations of the bank upon a finding of insolvency cjf the 
bank and upon the levying of the assessment by the 
Comptroller of the Currency. j 

i 

3. The Stockholders Are Liable for the Full Aniount 
of the Double Assessment Without Apportionment 
Among Prior Stockholders and Without trior 
Judicial Determination of the Existence of ‘Lia¬ 
bility or the Amount Thereof. 

i 

i 

i 

In overruling plaintiff’s demurrer to defendant’s 
amended fifth plea, the Court below apparently pro¬ 
ceeded upon the theory that a judicial determination of 
the amount of liability accruing during the perio^ of 
stock ownership was necessary before recovery c(jmld 
be had from, and the stock assessment liability cduld 
be enforced against, the shareholders. We think tjhat 
this view entirely ignores the finality of the Comp¬ 
troller’s assessment as the equivalent of a judicial 
ascertainment of the extent of insolvency, the necessity 
for the assessment, and the amount due from the share¬ 
holders. | 

The Comptroller of the Currency has found that j:he 
levying of a 100% stock assessment was necessary! to 
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pay the debts of the bank accrued as of the date of its 
suspension. It is not controverted that as of the same 
date the defendant was a shareholder. Hence, a final 
determination of the necessity for the assessment was 
also a final determination of the amount of the assess¬ 
ment due, iand from whom, and consequently no issue 
of fact remains to be determined at a trial of this case. 

The pleadings show and it is not controverted that 
under both the Constitution and the laws of the State 
of West Virginia, a personal, double liability exists on 
shareholders in state banking corporations. The plead¬ 
ings further show (R. 5, 8, 13, 14), and it is not con¬ 
troverted, that on July 5, 1934, the Comptroller of the 
Currency, having determined that in order to pay the 
debts of this bank a 100% assessment on shareholders 
was necessary, levied such assessment. (See order of 
assessment R. 13, 14). This constitutes a final ascer¬ 
tainment of the necessity of such action, and the amount 
to be paid by the shareholders. 

But it is contended by appellee that under West Vir¬ 
ginia law less than the full amount of the 100% double 
assessment liability may be due from this shareholder, 
(not denying that the full amount of the assessment 
may he necessary to pay creditors in full) because some 
of the debts and liabilities of the bank, to pay which 
the assessment was levied, may not have accrued during 
the time that she owned the stock; and that it may be 
necessary to apportion this stock assessment liability 
among prior holders of the stock. Reliance is had on 
such cases as Lawhead v. Garlow , supra, which holds: 

“The demurrant on the hearing based his objec¬ 
tion to the petition upon the fact that such notice 
of motion does not with certaintv state what obli- 

mf 

gations accrued during the time that the defendant 
was a stockholder. In order to establish the lia- 
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bilily of the stockholders for an assessment it must 
appear that a substantial portion of the unpaid in¬ 
debtedness of the bank accrued during the period 
that such stockholder owned the stock.” (Italics 
ours.) j 

i 

i 

In other words, it is urged that under West Virginia 
law some particular method of levying the assessment, 
and some particular procedure in enforcing the assess¬ 
ment, must be complied with before the shareholders 
can be held liable; and that the Comptroller of the Cur- 
rency did not follow that method of levying the assess¬ 
ment, and the Receiver did not follow that procedur^ in 
enforcing the assessment in this action. | 

In Harper v. Moran, supra, there was involved!an 
Arizona corporation doing business exclusively in the 


District of Columbia. In resisting the assessment j;he 
shareholder urged that there had been no prior judicial 
determination of the “ precise amount ” the shareholder 
was liable to pay under the double liability clause of tjhe 
Arizona Constitution. This contention was restated |by 
this Court as follows: i 


“The point stressed here is that under the Ari¬ 
zona statute, as construed by the highest court jof 
that state, there is no obligation upon a stockholder 
to pay anything until the precise amount he j is 
liable to pay under the double liability clause pf 
the Arizona constitution has been determined by\ a 
court of competent jurisdiction; and that this is! a 
correct statement of the Arizona law seems to be 
fairly well established by the decision of its Su¬ 
preme Court in Cowden v. Williams, 32 Ariz., 40[7, 
259, p. 670, 55 A. L. R. 1050; Dagg v. Hammonfe, 
34 Ariz., 445, 272, p. 643, 72 A. L. R. 1237, and i|n 
re Bank of Winslow, 36 Ariz., 507, 287, p. 444. 
Based on this, it is insisted we are governed bv tlie 
law of Arizona as interpreted by the courts of th^t 


i 
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state. In other words, that no action can he main¬ 
tained in the District of Columbia by a receiver 
appointed by the Comptroller to enforce a right of 
action for stockholder’s liability of an Arizona 
banking corporation, unless the amount is first de¬ 
termined in a proper proceeding for that purpose. 
(Italics ours.) 

'"Hence, it is contended the determination of the 
Comptroller does not, under the Arizona laws, con¬ 
stitute a judicial ascertainment of the extent of in¬ 
solvency or the pro rata amount due by appellant.” 
(Italics ours.) 

This Court held that the determination by the Comp¬ 
troller of the necessity for an assessment is conclusive 

* 

“notwithstanding a contrary statute or ruling in the 
state of incorporation," and added: 

“If we are correct in this, nothing more need be 
added, for it has been definitely determined that 
when the Comptroller of the Currency appoints a 
receiver for a defaulting or insolvent national bank 
he may also call for a ratable assessment upon the 
stockholders, without a previous judicial ascertain¬ 
ment of the necessity of the appointment of a re¬ 
ceiver or of the existence of the liabilities of the 
bank” (Italics ours.) 

Hence, this Court, in the case of Harper v. Moran, 
brushed aside the contention that a judicial determina¬ 
tion of the degree of insolvency and the precise amount 
due from the stockholder, as required by Arizona law, 
must precede the levying of an assessment by the 
Comptroller against such a state bank doing business 
in the District of Columbia. 

It is our contention that the theory, urged bv the 
appellee in the instant case, amounts to no more than 
that which was urged as a defense in the case of Harper 
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v. Moran, and that the order and ruling of the Cjourt 
below should be reversed. "When resolved to fjheir 
logical conclusion, the defenses and arguments j ad¬ 
vanced below amount merely to stating that although 
admitted the defendant was a shareholder, and the 
Comptroller officially found the bank to be insolvent, 
and found it necessary to levy and did levy a 100% 
assessment on the shareholders, nevertheless the i de- 

i 

fendant stockholder mav be liable for less than the 
amount so determined by the Comptroller of the Cur¬ 
rency to be due from her; and that, therefore, prior 
stockholders who owned her stock of record must) be 
brought before the Court and have their respective 
liabilities apportioned, or else the Receiver must prpve 
that defendant owned the stock when the debts pnd 
liabilities of the bank, to pay which the assessment \l T as 
levied, were incurred. It is our contention that this is 
in conflict with the decisions of this Court upon the qules- 
tion of the liability of holders of stock in state banking 
corporations organized for the purpose of doing) a 
banking business exclusivelv in the District of Colulm- 
bia; and is in conflict with the decisions of all tjhe 
Federal Courts, including this Court (Harper v. Mor^n, 
supra), holding that such defenses amount merely tp a 
collateral attack upon the findings and determinations 
of the Comptroller of the Currency, which is not per¬ 
mitted. ! 

In addition to the fact that the action of the Court 

below is contrary to the laws fixed in this jurisdiction 

bv the decisions of this Court and other Federal 
* 

Courts, as stated in the “Petition for the Allowance 
of a Special Appeal” it is respectfully submitted th^t 
the order of the Court below, if permitted to stand, 
will greatly embarrass and impede the Receiver }n 
collecting this assessment and in administering the 
trust. This assessment was levied July 5, 1934. I 
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view of the contest presented this case has been re¬ 
garded as a test case to avoid the expense of litigation 
on both sides. There are approximately 123 stock¬ 
holders involved in this assessment. If this case is to 
stand as a precedent great delay and prejudice will, in 
our opinion, result to the depositors and creditors in¬ 
volved, which should be avoided if possible. 

The arguments advanced, when given their fullest 
import, are at most mere technical defenses, which 
should not be permitted if to do so would react un¬ 
fa vorablv against the creditors. It was the intention 
of Congress that the double assessment should be 
quickly available to the creditors, and it has been re¬ 
peatedly held that Congress intended that the creditors 
of insolvent national banks (and these banks are in the 
same category) should have the protection and security 
of the double liability, and that technicalities of the 
law should not be countenanced in order to deprive 
them of it. The dominant thought of the statutes 
creating double liability and of the decisions construing 
them, is protection of the creditors. As was said in 
Korbly vl Springfield Institution for Savings , 245 U. S. 
330 at page 333: 


“From the earliest days of the administration 
of the National Banking Act to this case attempts 
have been made in manv forms to give to it a 
technical construction which would so restrict the 


powers of the Comptroller as to greatly delay and 
impede the settlement of the affairs of insolvent 
banks. But this court has uniformlv declined to 
narrow the act by construction, and has placed a 
liberal interpretation upon its provisions to pro¬ 
mote its plain purpose of expeditiously and justly 
winding up the affairs and paying the debts of such 
unfortunate institutions. ’’ 
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And in Heiden v. Cremin, 66 Fed. (2) 943-9441: 

l 

I 

‘‘The parties primarily protected by the double 
stock liability and for whose benefit it exists are 
the creditors of the bank.” j 

And in Christopher v. Norvell, 201 IT. S. 216-225): 

“Such statutory liability was created for the 
protection of creditor's, and in order to strengthen 
the bank in the confidence of the public.” | 

i 

i 

And in Sneeden v. City of Marion , 64 Fed. (2) ;721- 
726 affirmed 291 U. S. 262: 


“It is well to bear in mind that the business of 
banking is so intimately connected with the public 
interest that Congress and the legislatures jnav 
prohibit it altogether, or may prescribe the Con¬ 
ditions under which it may be carried on. Inj the 
exercise of that legislative power there is mani¬ 
fested in all the legislation bearing on American 
banking a disposition to throw every possible skfe- 
guard around the rights and interests of general 
depositors and to treat them all fairly, equitably 
and impartially.” > 

Further, the Courts have repeatedly held that as 
between the stockholders and the creditors, the con¬ 
venience of the latter is to be preferred. As was sjaid 
in Kennedy v. Gibson, 8 Wall. 498, at page 505: 

l 

I 

“It would he attended with injurious conse¬ 
quences to forbid action against the stockholders 
until the precise amount necessary to be collected 
shall be formally ascertained.” 1 

o , I 

See also: j 

Richmond v. Irons, 121 U. S. 27-50 j 

Studebaker v. Perry, 184 U. S. 258-262 


I 

i 

i 

i 
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Liberty Bank v. McIntosh, 16 Fed. (2) 906-908 
Crawford v. Gamble, 57 Fed. (2) 15-17 
Miller v. Stock, 65 Fed. (2) 773 
Broderick v. American General Corp., 71 Fed. (2) 
864-869. 

From these cases it is apparent that the appellee 
stockholder should not be permitted to set up the 
technical defenses that other shareholders, who were 
not record shareholders at the time of insolvency and 
suspension, must be resorted to, and the date of accrual 
of the liabilities must be judicially ascertained, before 
the shareholder of record at suspension can be held 
liable for the full amount of the assessment. If, under 
the Constitution and laws of the State of West Vir¬ 
ginia, the shareholder is given recourse against others, 
such right of contribution is still saved for her regard¬ 
less of the outcome of this action. As stated above, 
under the decisions of this Court, the shareholders 
are not entitled to a judicial ascertainment of the 
amount of debts accruing or the time of their accrual, 
or an apportionment thereof among previous share¬ 
holders. 


CONCLUSION 

It is respectfully submitted that the Court below 
erred in overruling plaintiff’s demurrer to defendant’s 
amended plea, and such order should be reversed. 

Brice Clagett, 

Charles E. Wain weight. 
Southern Building, 

Attorneys for Appellant. 


APPENDIX 


Article 2, Section 6, of the Constitution of the IState 
of West Virginia (1872): I 

i 

i 

“The legislature may provide, by a geheral 
banking law, for the creation and organization of 
banks of issue and circulation, but the stockholders 
of any bank hereafter authorized by the laws of 
this state, whether of issue, deposit or discpunt, 
shall be personally liable to the creditors thejreof, 
over and above the amount of stock held by j;hem 
respectively to an amount equal to their respective 
shares so held, for all its liabilities accruing ■spiile 
they are such stockholders.” ! 

Section 3138, 1932 Code of Laws of the State of West 
Virginia: I 

i 

i 

“Liability of Stockholders.—Each stockholder 
of any banking institution, organized under ! the 
laws of this State, in addition to the liability] im¬ 
posed upon him as a stockholder of a corporation 
under the provisions of article one (p. 3103 et s^q.) 
of this chapter, shall be liable to the creditor h of 
the banking institution, on obligations accruing 
while he is a shareholder, to an amount equai to 
the par value of the shares of stock held by hlim; 
and no sale or transfer of the shares of stock inpde 
bv anv such stockholder, after the liabilitv of |the 
banking institution originated or accrued, shall! re¬ 
lieve the stockholder from the liability imposed] by 
this section. Any proceeding in equity to enfdrce 
the liability of stockholders imposed by this Sec¬ 
tion may be prosecuted severally against any one 
stockholder or jointly against any number of stock¬ 
holders (1913, c. 21; Code 1923, c. 54, p. 78a ($); 
1929, c. 23, p. 9). | 
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Section 298, Title 5, District of Columbia Code 
(1929); Section 713, District of Columbia Code (1924): 

‘‘Banking institutions to be under supervision 
of Comptroller of Currency.—All savings banks or 
savings companies, or trust companies, or other 
banking institutions, organized under authority of 
any act of Congress to do business in the District 
of Columbia, or organized by virtue of the laws of 
any of the States of this Union, and having an 
office or banking house located within the District 
of Columbia where deposits or savings are re¬ 
ceived, shall be, and are hereby, required to make 
to the Comptroller of the Currency and to publish 
all the reports which national banking associations 
are required to make and publish under the pro¬ 
visions of sections 5211, 5212 and 5213 of the Re¬ 
vised Statutes of the United States, and shall be 
subject to the same penalties for failure to make 
such reports as are therein provided, which pen¬ 
alties may be collected by suit before the Supreme 
Court of the District of Columbia. And the Comp¬ 
troller shall Ijave power, when in his opinion it is 
necessary, to take possession of any such bank or 
company, for the reasons and in the manner and to 
the same extent as are provided in the laws of the 
United States with respect to national banks: Pro¬ 
vided, however, That banking institutions having 
offices or banking houses in foreign countries as 
well as in the District of Columbia shall onlv be 
required to make and publish the reports provided 
for in this section semiannually: And provided, 
further, That all publications authorized or re¬ 
quired by said section 5211 of the Revised Statutes 
of the United States, and all other publications 
authorized or required by existing law to be made 
in the District of Columbia, shall be printed in two 
or more daily newspapers of general circulation, 
published in the city of Washington, one of which 
shall be a morning newspaper (Mar. 3, 1901, 31 
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Stat. 1302, c. 854, sec. 713; June 30, 1902, 33 Stat. 
534, c. 1329; June 25, 1906, 34 Stat. 458, c. 3ij)33”). 

I 

Section 64, Title 12, U. S. C. A. (Sec. 5151 U. S.|R. S., 
as amended): j 

I 

“Individual liability of shareholders; transfer 
of shares. The stockholders of every national 
banking association shall be held individually re- 

j * 

sponsible for all contracts, debts, and engage¬ 
ments of such association, each to the amount of 
his stock therein, at the par value thereof in addi¬ 
tion to the amount invested in such stock. The 
stockholders jn any national banking association 
who shall have transferred their shares or Regis¬ 
tered the transfer thereof within sixtv days next 
before the date of the failure of such association 
to meet its obligations, or with knowledge of such 
impending failure, shall be liable to the samp ex¬ 
tent as if they had made no such transfer, tj) the 
extent that the subsequent transferee fails to jmeet 
such liability; but this provision shall not be con¬ 
strued to affect in anv wav anv recourse which such 
shareholders might otherwise have against those 
in whose names such shares are registered af the 
time of such failure’’ (Dec. 23, 1913, c. 6, pi. 23, 
38 Stat. 273). I 


I 
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Savings Bank, Appellant , ! 
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i 

Ida L. Bergling. I 


BRIEF FOR APPELLEE. 


Supplemental Statement of Facts. 

The facts stated in the appellant’s brief are Sub¬ 
stantially correct. We insert here the full text of de¬ 
fendant’s amended or fifth plea as it appears on page 

22 of the Record: j 

! 

“(5) And for further plea to said declaration, 
this defendant denies that the Comptroller of ihe 


Treasury, as alleged in the second count of the 
plaintiff’s declaration, or at any other time or 
place or in any other manner, made an assessment 
upon the defendant as a shareholder of the Sev¬ 
enth Street Savings Bank of any liability for or 
on account of liabilities accruing during the period 
she was such stockholder.” 

The demurrer tiled to this plea (Record page 23) 
was overruled, from which action an appeal was al¬ 
lowed. The constitutional provision of West Virginia 
and the statute, as amended in 1929, enacted pursuant 
to the constitutional provision, is found on page 19 
of the defendant’s brief. Other provisions of the West 
Virginia Code upon the subject of the liquidation of 
West Virginia banks will be referred to in our brief. 

The Bank was organized in 1912 with a capital stock 
of Fifty Thousand Dollars ($50,000.00). (R. p. 11) 

The declaration states that on December 21, 1933, its 
capital stock was One Hundred Thousand Dollars 
($100,000.00) (R. p. 7), but does not state when the 
change occurred. As the liability under the State law 
is measured by the par value of stock holdings as of 
the date the respective liabilities were incurred, this 
change would have a substantial effect upon the liabil¬ 
ities of persons holding stock prior to the change. 

A most important point is, however, entirely omitted 
from appellant’s statement. This is that although the 
West Virginia law imposes a stock liability on all 
stockholders, past and present, requiring an apportion¬ 
ment between successive holders of shares, the Comp¬ 
troller’s assessment w’as made of the full par value on 
the holders as of the date the Bank closed. Appellee’s 
pleas show that she acquired her stock after 1929. 
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The Questions Involved. 

! 

The issues presented are: j 

| 

(1) Whether the Comptroller of the Currency, in 
making an assessment on the shareholders of a $tate 
bank doing business in the District of Columbia,'who 
are liable only to the extent they are made liablje by 
the law of the State where the bank was incorporated, 

is restricted to the liabilities imposed bv the State law; 

i 

(2) Whether he can sustain an assessment of| the 

amount which would be assessable under the National 
Banking Law, made upon the mistaken theory that it 
was applicable, as an assessment of liability under! the 
State law, although the latter contains substantial lim¬ 
itations of liability as compared with the National 
Banking Law; and J 

i 

(3) Whether a plea denying that the Comptroller 

has made an assessment of the liability imposed by the 
West Virginia law, which is the only liability existing 
in this case, is a good plea at law or states an equi¬ 
table defense under Code Title 24, Section 13 (pige 
320). j 

Argument. j 

The fundamental factor in this case is that the Ac¬ 
ceptance of stock in a corporation constitutes a con¬ 
tractual relationship. The stockholder here has agrejed 
that she will be liable to certain creditors of the insti¬ 
tution to an extent specified in the organic law impos¬ 
ing this special liability, one which does not ordinarily 
exist in corporations other than banks. The West Vir¬ 
ginia statute provides that the stockholder 4 ‘ shall |)e 
liable to the creditors of the banking institution, on 


i 
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obligations accruing while he is a shareholder.” The 
constitutional provision is that the liability shall be 
“for all its liabilities accruing while they are such 
stockholders.” The West Virginia reports are full 
of cases which hold that however difficult of enforce¬ 
ment such a liability may be, the plaintiff must bring 
his case within this limitation of the constitution and 
statute, and a stockholder cannot be held liable for any 
indebtedness of the Bank which does not come within 
the limitation of his liability in the law. 

The appellant seeks to avoid this limitation of liabil¬ 
ity and enforce a one hundred per cent assessment 
made specifically upon the stockholders as of the date 
of the failure of the bank (R. p. 14). We set up in our 
pleas, and we expect to prove, that appellee had re¬ 
cently acquired her stock, that in making this assess¬ 
ment no attempt was made to ascertain what liabilities 
accrued while the defendant owned her stock; what 
proportion of the par value of her stock should have 
been assessed to its prior owners, or what her actual 
liability would be under the provisions of the West Vir¬ 
ginia law. That the assessment was made by the 
Comptroller under his theory that the National Bank¬ 
ing Law applied to such cases, which contention was 
adversely decided by Justice Bailey and later by this 
Court in the case of Hamilton, Receiver, v. Offutt. 
That no assessment has been made on prior holders of 
these shares and the Comptroller is now seeking to up¬ 
hold it as an assessment under the West Virginia law 
by seeking to establish a legal immunity from attack. 

We admit that the Comptroller, through his Re¬ 
ceiver, had a right to adjudge the bank insolvent and 
to close it, and has a right to liquidate it and collect its 
assets, including the stock liability. We assert, how- 
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ever, that he has no right to impose or collect a liability 
in excess of that authorized by the West Virginia law, 
and that the Court below properly held that we bould 
deny that he had made an assessment of the liability 
imposed by that law, and that this was a question of 
fact to be tried. j 

It is difficult for us to differentiate this case Ifrom 

i 

that of Hamilton, Receiver, v. Offutt, 64 App. D. CL 385. 
A similar assessment was made in that case. Because 
the National Banking Law was inapplicable, ainjl be¬ 
cause the Virginia law did not impose a liability!, the 
“assessment” was treated as a nullity. There is no 
reasonable distinction between an unauthorized act 

l 

and an act in excess of statutory authority. I 
The Comptroller has no general authority to impose 
liabilities. His power is limited to the collection of 
liabilities imposed bp laiv. R. S. U. S., Sec. 5234. i His 
decisions, under the National Banking Act, are a final¬ 
ity as to facts entering into the assessment, but do| not 
foreclose legal defenses. | 

The West Virginia law limits the total assessment 
on each share to its par value, but differs from the 
National Banking Law by imposing this liability j not 
merely on the holder at the time the bank closes,! but 
on the successive holders of the share, measuring t^ieir 
proportionate dues by reference to the liabilities j ac¬ 
crued during each successive period of ownership^ 
The cases hereinafter cited demonstrate that this Jias 
always been regarded by the courts of that State ajs a 
substantial limitation of the liability of each share¬ 
holder. i 

i 

The Legislature of West Virginia so regarded! it. 
When it amended its law (Act of Feb. 28, 1929)! to 
authorize separate actions against individual 
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holders, and authorized the Superintendent of Banks 
to make an assessment, it required the receiver to in¬ 
stitute an equity proceeding wherein the stockholders 
and creditors were impleaded, the accounts were sub¬ 
ject to approval of the Court, and adjustments could 
be made of anv excess collection from a stockholder. 

It was only because of this right to a return of an 
excessive assessment that the court sustained the con- 
stitutionalitv of those sections giving a right to the 
Superintendent of Banks to make and collect assess¬ 
ments. 

Had the West Virginia law apportioned the liability 
between successive shareholders by providing that each 
should pay a part of the par value, to be proportioned 
according to the length of the period of their respec¬ 
tive holdings, appellee’s liability would have been about 
Ten Dollars per share. Would the court in that case 
sustain an assessment of One Hundred Dollars per 
share? 

While the method of apportionment under the West 
Virginia law, as interpreted by its courts, is more com¬ 
plex, it is not less momentous to this appellee. It is 
a subject of exact mathematical calculation. 

Review of West Virginia Cases. 

While the constitutional provision has remained un¬ 
changed, the Act of February 28, 1929, now incorpo¬ 
rated in the Code of 1932, completely revised the stat¬ 
utory procedure for the liquidation of banks. 

Prior to 1929, a receiver appointed by the Superin¬ 
tendent of Banks, or one creditor in 1 behalf of all, 
brought an action in equity to enforce the sharehold¬ 
ers’ liability. Because of the character of the liabilitv, 
an action at law could not lie. 


The Act of 1929 authorized an assessment by the 
Superintendent of Banks, an action at law by ljis ap¬ 
pointed receiver against the shareholders, buf; pro¬ 
vided (Code 1932, Section 3214) that a suit in jequity 
be filed by the receiver to administer assets, that all 
creditors file claims within a time to be fixed lj>y the 
court, that stockholders be heard on all matters, jetc. 

i 

i 

Cases Prior to 1929 Act. 

Minic v. Iron Co., 25 W. Va. 184; j 

Dunn v. Bank , 74 W. Va. 594; 

Hunter v. Lloyd , 85 W. Va. 570; 

Pyles v. Cherry , 85 W. Va. 159; 

Finnell v. Banc , 93 W. Va. 697 (decided ^tay 8, 
1923). 

i 

i 

In the latter case, the Court said: j 

“We hold that the word ‘suit’, as used iji the 
statute above, contemplates a suit in equity and 
that it will lie only when it affirmatively appears, 
from the bill, that the payment of these individual 
liabilities are necessary for the payment oi* the 
debts of the bank. The case of Pyles v. Chprry, 
85 W. Va. 159, was a bill in equity (the court (then 
states the facts in this case and that a demurrer 
was filed and overruled on certain points). I One 
of the grounds upon which the demurrer was I sus¬ 
tained was the failure of the plaintiff to ijaake 
proper parties to the suit, and in sustaining the 
demurrer on the above grounds, Judge Williams 
in delivering the opinion of the Court says, qfter 
referring to the familiar rule in equity practice 
in reference to parties to suits in equity, ‘this (rule 
of course includes the representatives of the (par¬ 
ties who are dead. The reason for applying that 
rule here is apparent because of the apportion¬ 
ment of liability necessary to be made among; the 
several owners, at different times, of some oij all 
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of the i shares of stock, during which time distinct 
proportions of the bank’s liabilities severally 
arose.! The adjustment should be made and the 
amount each stockholder should pay determined 
in one suit.’ This demurrer necessarily challenged 
the jurisdiction of the Court to try and determine 
the individual liabilities of the stockholders, and 
by clear implication, held that a court of equity has 
jurisdiction to enforce said liabilities. * * * ” 

: Cases Construing Act of 1929. 

McClaren v. Anderson , 110 W. Va. 380, decided April 
21, 1931: 

“This liability to creditors is direct, and the 
right of creditors to enforce personally the liabil¬ 
ity is not abridged by the statutory provision that 
the Banking Commissioner may enforce this so- 

o y 

called double liability.” 

Taylor vi Higgenbotham , 111 W. Va. 9 (1931): 

The second assignment of error on which the court 
below was reversed was that it did not appear from 
the evidence that the liabilities accrued during the time 
the defendant owned the stock. The decision on this 
point is as follows: 

“The declaration charged that defendant owned 
such shares when the bank became indebted as 
aforesaid. It says that the indebtedness which 
caused the impairment of the capital stock and 
closing of the bank existed on or before the 22nd 
day of June, 1929. There was no evidence at the 
trial to show when the liabilities of the bank ac¬ 
crued. The Constitution, Article VI (XI), Section 
6, says! that the stockholders ‘shall be personally 
liable to the creditors thereof, over and above the 
amount of stock held by them respectively to an 
amount equal to their respective shares so held, for 
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all its liabilities accruing while they are such [stock¬ 
holders.’ The Statute, Chapter 54, Seetiojn 78a 
(3) Code, contains the same language. In Heater 
v. Lloyd, 85 W. Va. 570; Dunn v. Bank, 74 \i T . Va. 
594; Morrisey v. Williams, 74 W. Va. 630, this 
court held that a stockholder is subject tjo the 
double liability only with respect to liabilitijes in¬ 
curred by the bank during the time of his owner¬ 
ship of stock. Such is the plain provisions <t>f the 
Constitution and Statute in pursuance thbreof. 
And in Dunn v. Bank, 74 W. Va. 594, supra, It was 
held that the liability of a bank to a creditor ac¬ 
crued the instant the debt was contracted,! thus 
construing the phrase in both the Constitution and 
Statute ‘for all liabilities accruing, while they are 
such stockholders. ’ It was pointed out by jfudge 
Lynch in the opinion that the authorities varied in 
their views upon the proper construction of jsimi- 
lar provisions, but that there was ample authority 
for the construction arrived at, citing many au¬ 
thorities. We are not disposed to reverse that de¬ 
cision. The statute of 1929 does not deal witp the 
question under consideration, and in no wayj con¬ 
travenes Article VI, Section 11, Constitution, or 
attempts to change or modify Code, Chapte^ 54, 
Section 78a (3), or the decisions construing the 
word ‘accruing’ as found therein. 

“It is argued that to require the receivdr or 
Commissioner in a suit to enforce the double lia- 
bilitv against a stockholder to show when the lia- 
bilities of the bank accrued, for which the stock¬ 
holder was liable personally to the extent oij the 
par value of the stock then held by the latter, wpuld 
greatly hamper and inconvenience the Commis¬ 
sioner in the speedy settlement of the affairs of 
the bank, and delay the creditors in realization of 
their just debts, and entail costs. It must bb re¬ 
membered that the Constitution protects the stock¬ 
holder from liabilities which did not accrue w[hile 
he was a stockholder. As was said in the Dunn 
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case: ‘That it may, under some circumstances and 
conditions, operate oppressively, does not afford a 
sufficient reason for holding contrary to the mani¬ 
fest purpose and plain mandate of the sections 
cited.’; To allow a judgment to stand against a 
stockholder for double liability not based on any 
evidence that he was owner of stock at the time the 
liability was incurred by the bank for which only 
he is liable, would contravene the plain provisions 
of the Constitution cited. The burden rested upon 
the plaintiff to make out a case for recovery. It 
was error to instruct the jury to find for the plain¬ 
tiff. The assessment bv the Commissioner of full 

*> 

double liabilitv on the stockholders’ stock as of 
June 22, 1929, was not evidence that the liabilities 
of the bank which made it insolvent accrued as of 
that date.” 

In conclusion, we desire to call attention to the fact 
that the present appeal does not include the review of 
the action of the lower Court in sustaining a demurrer 
to certain pleas, so that we have not discussed the ques¬ 
tions arising from that action. 

Respectfully submitted, 

E. Hilton Jackson, 
William E. Richardson, 
Attorneys for Appellee . 




